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MHRA - Overview 



• “Contributing Factor”  
• Race, Color, Religion, National 

Origin, Ancestry, Sex, 
Disability, Age 

• Adverse action: Discrimination 
or Retaliation 

• Damages, attorney’s fees  

Former Law - Overview 



Contributing Factor 

• 1% 
• Could be inferred 
• (Damages still 100%) 

 



• The Motivating Factor 
• Actual, but-for cause  
• Business Judgment defense  
• “Employer” ≠ Administrator – 

no more individual liability 
• Punitive damage caps 

Current Standard 



Sex 
• Pregnancy  
• Gender  
• NOT sexual orientation (for 

now) 
• BUT sexual stereotypes  
• Slurs with gender 

connotations                                             
= sexual harassment 



• Any physical or mental impairment 
that substantially limits one major  life 
activity 

• Issue: disability often assumed, but 
what is a reasonable accommodation?   

Disability 



Other Types of Prohibited  
Discrimination and Harassment 

•  Race  
•  Religion 
•  National origin 
•  Age: over 40, under 70 
(Federal law prohibits age 
discrimination over 40 with no upper 
limit) 



Adverse Action 

• Employment: change in terms of employment  
• Students: denial of public accommodation (education)  
• Constructive: when employee or student leave because of 

“hostile environment” 
• Allowing Harassment: failing to take prompt effective action  



• Courts changing law?  
• Federal discrimination 

claims  
• (Removal to Federal 

Court)  

Predictions 



Takeaways 
•  Discrimination and harassment still actionable  
•  Plaintiff will still infer discrimination and harassment based on protected 

trait 
•  Juries will still be sympathetic to                                                        

victims and angry with employers                                                              
who “allow” harassment 

•  Therefore, the District still needs to                                                        
show that it acted affirmatively to                                                          
address discrimination and                                                            
harassment issues 



Evolution of a Discrimination or  
Harassment Lawsuit 



Student or Staff Member 

• Student—Student 
• Staff member—Staff member 
• Student—Staff member 
• Staff member—Student 



Complaint of Unfair Treatment 
• Identify possible litigant early 
• Identify possible issue early  
• Red flags: “harassed,” “unfair” 
• Sympathetic employee: takes leave for cancer treatment, 

cares for a special-needs child, has an obvious disability  



Incident Occurs 
• Victim of perceived bullying or 

harassment fights back 
• Teacher transferred to new 

school  
• Employee receives discipline 

memo for absences or 
performance issues  



MCHR Complaint (or EEOC or OCR Complaint 
• Investigation  
• Response  
• Right to sue letter  



Litigation 

• Complaint or Petition  
• Discovery, document 

production, interviews, 
depositions…  

• Trial  



Mitigate Risk of Claims and of Damages 
when Claims Escalate into Litigation  



Investigate and Document all Complaints 
Under Lens of Antidiscrimination Policy 

•  Often age, sex, or other factors are just the legal way for someone to 
get their claim of unfair treatment into the legal system.   
• Claimant: “why would a good teacher or student be treated unfairly”?  
• Semantics + confirmation bias = story that allows student or 

employee to feel justified in their performance or conduct and their 
treatment by their peers or the District 

• Something bad happed to me, not because I am mean or 
incompetent, but because of discrimination based on my __ 



Investigate and Document all Complaints 
Under Lens of Antidiscrimination Policy 

•  Sometimes discrimination or harassment based on sex or 
other factors did occur 
• The sooner the District deals with it, the cheaper the 

resolution  
• “Dealing with it”: investigating it,                                                

listening to employee, student or                           parent, 
resolving their concerns or,                              at least, 
documenting attempts to                         resolve concerns.  
Documenting resolution 



Consequences of No Investigation 
• Standard: prompt, effective action 
• “They filed no grievance” = weak defense  
• Student or employee will create own story of incident to fill in 

the holes in the District’s record  



Consequences of Improper Investigation 
• Opportunities for resolution 

• Listening  
• Accommodations 

• Evidence of prompt action  
• Denials by employee or student of evidence or claims of 

discrimination or harassment 



Mitigating Claims 

• Documenting consent to resolution 
• Possible release 
• Documentation of prompt effective action to stop harassment 



Questions?? 
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